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Abstract: This paper seeks in a comparative way and based on 
the jurisprudence of the Court of Justice of the European Union 
and of the European Court of Human Rights to shed light on 
matters of humanitarian visas that have always been more 
political and less legal. What is today's reality? What types of 
humanitarian visas are there? What is the relevant legislation? 
What role do the European institutions play? These are some of 
the questions that we try to analyze and understand if we are 
talking about an effective protection of human and family life 
and safety or if we find ourselves in such an open and 
unprecedented crisis where the jurisprudence no longer can find 


solutions to problems that have no legal basis. 
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protection; protection of human life; protection of the family; 


border procedures. 
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Introduction 

A precise rule for the right to obtain asylum under international 
law and within the EU does not exist for the purchase of a visa 
when reaching the territory of a particular country. There are 
“parallel” rules that allow and manage the right of asylum 
through the general notion of international protection and the 
granting of a visa which represents the scope of a sovereign 
right to control national borders and the entry of foreign citizens. 
The acquisition and request of asylum needs some priorities 
when a subject is in serious risk to his life and can request 
participation in a sovereign prerogative that is included within 
the international protection for access to a national territory of a 
state different from the one that was born and lives. 

The protection of personal safety, human life and of human 
rights in general are topics that enter the category of 
humanitarian visas and especially in recent years under the 
continuous refugee crises (Thym, 2020; Brack, Giirkan, 2020; 
Riddervold, Trondal, Newsome, 2021; Bosilca, 2021) which 
ignite a strong political sensitivity in the topic. As a leading case 
from the European Court of Human Rights (ECtHR) we 
immediately recall the M.N. and others v. Belgium case 
regarding a visa for humanitarian reasons outside the scope of 
the EU for a Syrian family to be able to reach Belgium legally 
and request asylum (Wibault, 2020)'. In 2017 the Court of 


1ECtHR, M.N. and others v. Belgium of 10 January 2018. 
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Justice of the European Union (CJEU) in the aforementioned 
case a position in relation to a visa application for humanitarian 
reasons for a group of Syrians who wanted to reach Belgium and 
request asylum, requesting application of the rights of the 
Charter of the Fundamental Rights of the European Union 
(CFREU) and not that of the national law of the state they 
wanted to reach’. Despite the first jurisprudence of the specific 
case we arrived to speak to Belgium for the purchase and sale of 
visas for Syrian citizens by municipal administrations. A precise 
trafficking of humanitarian visas which is perhaps also noted in 
other European cases and countries and which has never been 
discovered. 

The topic is always open, constantly evolving and in contrast 
with the jurisprudence of the ECtHR and of CJEU which have 
helped to outline the delicate problems involved, especially of 
an interpretative nature for the obligations to respect human 
rights on states. The topic has to do with the general discussion 
of the legal ways of accessing international protection which 
develops around various legal instruments and the practical 


functioning of a political legal nature that the topic includes. 


2CJEU, C-638/16 PPU, X and X v. Belgium of 7 March 2017, 
ECLI:EU:C:2017:173, published in the electronic Reports of the cases. 
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Legal access and international protection in EU law 

One of the “parallel” paths of protection of the right to asylum is 
guaranteed by Art. 18 CFREU (Kellerbauer, Klamert, Tomkin, 
2019; Peers and others, 2021) which allows the relevant subject 
to request international protection to reach the territory of a 
Member State and introduce the application to proceed to the 
Common European Asylum System excluding the submission of 
an application outside the territory of the EU. 

Nowadays there is still no structured channel of legal access 
with safe routes to the territory of the Member States and as a 
consequence those who request international protection are 
forced to resort to other irregular and dangerous forms which 
often risk life and limb. There is also no regulatory system of the 
EU despite the fact that the time is ripe and given all the 
migratory crises of recent years to take concrete positions for the 
responsibility of the Member States before an application for 
international protection is introduced by a citizen of a third 
country. The regulatory instruments of the Common European 
Asylum System often address the person requesting 


international protection as: 


“(...) the third-country citizen or stateless person who has submitted an 


application for international protection on which a decision has not yet been 
993 


adopted final decision (...)”’. 


3See, Art. 2(b), Directive 2013/33/EU of the European Parliament and of the 
Council of 26 June 2013 laying down standards for the reception of applicants for 
international protection (recast), OJ L 180, 29.6.2013, p. 96-116. Art. 2(c), 
Regulation (EU) No 604/2013 of the European Parliament and of the Council of 
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The procedural deadlines are long and the same person, in order 
to find himself legally and safely, would have to access the EU 
before and after submitting an asylum application. 

The structural lack of legal mobility and safe access to the EU 
for international protection purposes faces a continuous 
migratory crisis where border control prevents people seeking 
asylum from reaching their national borders and so we can 
speak of contact-less control (Moreno-Lax, Giuffré, 2019) and, 
in our opinion, for a system that needs revision and substantial 
changes as well as the obligation within the borders to accept 
asylum applications (Thym, 2016)’. 

The EU has not tried to bring about changes along this path but 
has only oriented itself towards an outsourced migration control 
policy where it resorts to the collaboration of third countries 
which consider themselves as “strategic countries” from the 
point of view of flows as we have seen in case of the EU-Turkey 


declaration of 2016 (Abdat, 2018)° where the surveillance and 


26 June 2013 establishing the criteria and mechanisms for determining the Member 
State responsible for examining an application for international protection lodged in 
one of the Member States by a third-country national or a stateless person (recast), OJ 
L 180, 29.6.2013, p. 31. European Council on refugees and exils (ECRE), Age 
Assessment in Europe: Applying European and international Legal Standards at all 
Stages of Age Assessment Procedures, 13 January 2023, https://ecre.org/legal-note- 
age-assessment-in-europe-applying-european-and-international-legal-standards-at-all- 
stages-of-age-assessment-procedures. Art. 2(c), Directive 2013/32/EU of the 
European Parliament and of the Council of 26 June 2013 on common procedures for 
granting and withdrawing international protection (recast), OJ L 180, 29.6.2013. 

4CJEU, C-36/20 PPU Ministerio Fiscal of 25 June 2020, ECLI:EU:C:2020:495, 
not yet published, parr. 52-58, 93, 99. 


5See, European Commission, EU-Turkey joint action plan, Brussels, 15.10.2015, 
European Commission Fact Sheet, MEMO/15/5860: 


Yearbook of European Union and Comparative Law-YEUCL, vol. 2, 2023  ISSN:2732-9909 


501 


border control functions are borders where the arrival of 
migrants has in time become only a topic for the mass media at a 
global level (Karadag, 2019). Border security requires illegal 
and dangerous forms of mobility. The continuous journeys 
under conditions of insecurity still endangering the lives of these 
people requesting asylum determining in practice an acute 
illegal business of migration with traffickers and criminal 
networks in situations where the demand meets the offer in a 
vicious circle (Marolda Gloninger, 2019). 

International protection was accompanied by the relevant 
recommendations of the UNHCR*° and the declarations of the 
United Nations Special Rapporteur on the rights of migrants, 


Francois Crépeau’, who: 


“(...) expresses the need to open legal channels of mobility for applicants for 
international protection, in particular with calls from the Parliamentary 
Assembly*, from the Commissioner for Human Rights’, as well as from the 
Special Representative for Migration and Refugees, appointed in 2016 by the 
Secretary General of the Council of Europe in order to conduct investigation 


https://ec.europa.eu/commission/presscorner/detail/en/MEMO_15_5860 

6UNHCR, Central Mediterranean Sea Initiative (CMSI) Action Plan, Geneva, 
2014. UNHCR, Legal avenues to safety and protection through other forms of 
admission, Geneva, 2014. 

7Crépeau, F. (2013). Special rapporteur on the human rights of migrants. United 
Nations Human Rights Council. Regional study: management of the external borders 
of the European Union and its impact the human rights of migrants, A/HRC/23/46, 24 
April 2013. https://digitallibrary.un.org/record/755587 

8Parliamentary Assembly of the Council of Europe, Resolution 1999(2014), the 
“left-to-die-boat”: Actions and reactions, adopted 24 June 2014, 21st session: 
https://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-en.asp? 
fileid=21024&lang=en 

QFundamental Rights Conference “Fundamental Rights and Migration to the EU” 
“Ensuring the rights of migrants in the EU: from vulnerability to empowerment” 


Address by Nils MuiZnieks Council of Europe Commissioner for Human Rights 10 
November 2014, Rome: https://rm.coe.int/16806da9c8 
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and monitoring of the situation of respect for the human rights of migrants in 
Europe (...)” (Boéek, 2018). 
Within this framework, the Fundamental Rights Agency stated 


that: 


“(...) there are safe and legal access channels made available independently 
by some Member States, at European Union level where there is a lack of a 
structured and organic system of legal access to international protection 


6. 


In addition to obvious repercussions for asylum seekers, such a 
situation also determines negative consequences in terms of 
legal certainty, fragmentation and lack of coherence between the 
different regimes and national practices"”. 

Continuing with the European Commission which has always 
had a resettlement logic given the continuous common programs 
on a voluntary basis and of a temporary nature in the limited 
subjective field of application'! when in 2016 the proposal for a 
regulation was presented to establish a framework with the 
Union for Resettlement (“Union Resettlement Framework’) 


structured and based on common rules and procedures (Ineli- 


10Fundamental Rights Agency (FRA), Legal entry channels to the EU for persons 
in need of international protection: A toolbox, FRA Focus 02/2015; FRA, Migration 
to the EU: five persistent challenges, February 2018; FRA, Fundamental rights and 
migration to the EU: Conference conclusions, Fundamental rights conference 2014. 
EU Agency for Fundamental Rights (FRA) and Council of Europe, Fundamental 
Rights of Refugees, Asylum Applicants and Migrants at the European Borders, (7 
March 2020). 

11European Commission, Communication on the establishment of a joint EU 
resettlement programme, of 2 September 2009, COM(2009)447 final; European 
Commission, Recommendation on a European resettlement programme, of 8 June 
2015, C(2015)3560 final; European Commission, Recommendation for a voluntary 
humanitarian admission scheme run with Turkey, of 15 December 2015, 
C(2015)9490; European Commission, Recommendation on strengthening legal 
pathways for persons in need of international protection, of 3 October 2017, 
C(2017)6504 final. 
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Ciger, 2022)'*. It was an unsuccessful path given that the 
European Parliament and Council led it to actual non- 
effectiveness despite the fact that the EC’ has sometimes 
claimed the relative relevance of the adoption (Hailbronner, 
Thym, 2022)'*. In particular, the European Parliament stated 
that: 


“(...) 1t has proven sensitive to the issue of legal remedies, highlighting its 
urgency and importance, and promoting a series of relevant initiatives aimed 
at the development of common and harmonized legislation regarding 


humanitarian visas (...)””). 


How the humanitarian visa works? 

The visa for humanitarian reasons is regulated by the Visa Code 
as an instrument that regulates the conditions and procedures for 
the issuance of visas and transit and short-term stays not 


exceeding three months in a six-month period'®. In particular, 


12European Commission, proposal for a Regulation of the European Parliament 
and of the Council establishing a Union framework for resettlement and amending 
Regulation (EU) n. 516/2014 of the European Parliament and of the Council, of 13 
July 2016, COM(2016)468 final. 

13Communication COM(2021) 890 final from the Commission of 14 December 
2021 on a proposal for a Regulation of the European Parliament and of the Council 
addressing situations of instrumentalisation in the field of migration and asylum. 


14 European Commission, Report on the implementation of the European Agenda 
on Migration, of 6 March 2019, COM(2019) 126 final, pp. 16-17: https://eur- 
lex.europa.eu/legal-content/EN/TXT/PDE/?uri=CELEX:52019DC0126&rid=6. 
Communication COM(2020) 609 final from the Commission of 23 September 2020 
on a New Pact on Migration and Asylum. European Commission, ‘Communication on 
a New Pact on Migration and Asylum, COM(2020) 609, 23 September 2020. 

15European Parliament, Resolution on the situation in the Mediterranean and the 
need for a comprehensive EU approach to immigration, of 12 April 2016, 
(2015/2095(INI)), para. 26: https://www.europarl.europa.eu/doceo/document/TA-8- 
2016-0102 EN.html 

16Regulation (EC) no. 810/2009 of the European Parliament and of the Council, 
of 13 July 2009, which establishes a community code on visas (Visa Code): 
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32009R0810 
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the Code allows: 


“(...) to derogate from the general requirements for issuing a uniform visa, as 
such valid for the territory of all the states of the Schengen area, and to make 
use of a particular category of visa having instead “Limited Territorial 
Validity (LTV)”. This visa is valid only for the territory of the state that 
issued it, or, with the consent of other states, it can exceptionally also be 
valid for the territories of more than one country in the Schengen area 
(Stoyanova, 2017)'’, but, in in any case, not for everyone” (Iben Jensen, 
2014)'*. 


The conditions for issuing an LTV visa, Art. 25, par. 1, letter a) 
of the Code provides for the possibility of “exceptionally” 
issuing it when, for humanitarian reasons, national interest or by 
virtue of international obligations, the Member State concerned 
deems it necessary’’. Pursuant to Art. 33, par. 1 of the Visa 
Code, furthermore, the duration of a visa can be extended for 
humanitarian reasons. Also, the LTV visa pursuant to Art. 25(1) 
(a) of the Visa Code has been interpreted by some in light of the 
international obligations to respect human rights incumbent on 
states and, thus, considered as functional for the purposes of 
international protection. It can be configured as a potential way 
of legal access that allows the person to reach the European 
Union safely, making an asylum application once he reaches the 
territory of a given Member State’. Thus it is understood that 
the asylum visa is a humanitarian visa with specific purposes 

17ECtHR: Paposhvili v. Belgium of 13 December 2016, parr. 176-178. 

18Article 25, par. 2, Visa code. 

19Article 25, par. 1, letter a), Visa Code. Pursuant to letter b), a LTV visa may 
also be issued (...) “when, for reasons deemed justified by the consulate, a new visa is 
issued for a stay during a six-month period during which the applicant has already 
used a uniform visa or a with limited territorial validity for a stay of three months 


Ci) 
20Article 25, par. 1, letter a), Visa Code. 
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which requires the submission of an application for international 
protection (Delval, 2019). 
Continuing it is stated that the LTV visa allows: 


“(...) a third-country citizen to make a visa request based on humanitarian 
grounds outside the EU, at an embassy or diplomatic post of a Member State, 
therefore, having obtained the visa, to travel in complete safety and legality 
to the state in question and then submit an asylum application once reached 


its territory (...)”. 
The humanitarian visa is distinguished from other legal access 


solutions, as it is only a first assessment of requirements 
conducted outside the EU, while the final decision regarding the 
granting of refugee status is adopted subsequently and directly 
in the territory of the Member State after the subject's entry. The 
humanitarian visa not only constitutes an organized and legal 
transfer of a third-country citizen to a Member State, but it also 
represents a potential form of extraterritorial migratory control, 
given that it is the state, through its authorities, that carries out 
checks on the subject before he physically reaches the national 
territory”’. 
The visa code allows itself to speak for both procedural and 
substantial aspects relating to the issuance of the humanitarian 
visa despite the fact that there is no separate procedure dedicated 
to the submission of the application for an LTV visa for 
humanitarian reasons and for subsequent examination. The 
21European Parliament, Humanitarian visas. European added value assessment 
accompanying the European Parliament’s legislative own-initiative report, EPRS- 
European Parliamentary Research Service, Study, July 2018, pp. 23-124: 


https://op.europa.eu/en/publication-detail/-/publication/a3b57ef6-d66d- 1 1e8-9424- 
0laa75ed71al/language-en/format-PDF 
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protection and respect for human rights has a channel that 
includes ordinary procedures for examining a visa application 
and the existence of a right to appeal against the refusal to issue 
an LTV visa. The interpretation of the humanitarian visa 
regulations focuses on the legal nature of the granting of an LTV 
visa for humanitarian reasons by Member States which has been 
implemented through the Committee on Civil Liberties, Justice 
and Home Affairs (LIBE) of the European Parliament: 
“Humanitarian visas: option or obligation?” (Jensen, 2014). The 
argument still continues to be based on the existence for the 
state of a legal obligation to grant a visa for humanitarian 
reasons and in particular circumstances. The humanitarian visa 
represents a right that reserves states to retain the sovereign right 
to control their borders and decide on the entry of foreigners into 
their territory. Position that we encountered in Art. 25(1)(a) 
which establishes that LTV visas are issued only for exceptional 
reasons and when the Member State deems it necessary. Thus, it 
remains up to the state that received the application to decide 
whether or not to grant the humanitarian visa in accordance with 
respect for human rights deriving from international and EU 
law, thus including the principle of non-refoulement, the 
prohibition of torture and inhuman treatment or degrading as 
established by Articles 3 ECHR (Villiger, 2023) and 4 CFREU 
(Kellerbauer, Klamert, Tomkin, 2019; Peers and others, 2021) 
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requiring states to issue the humanitarian visa in favor of the 
subject, thus excluding risks to life and to safety of the person. 
The humanitarian visa is not consistent with Art. 18 CFREU 
(Kellerbauer, Klamert, Tomkin, 2019; Peers and others, 2021) 
which guarantees the right not to obtain and to seek asylum. 
Thus the humanitarian visa is linked to the obligation to take 
into consideration a form of legal and safe mobility that allows 
access to the territory of the EU for the purpose of requesting 
international protection. A viable path that represents the way to 
guarantee safe and legal access to the territory of the EU and 
respect for the right to asylum which is protected by the CFREU 
(Peers, 2014; Peers and others, 2021)”. 


The X and X v. Belgium case 

The theoretical obligation that a state should respond to an 
asylum request as well as the optional nature of issuing a 
humanitarian visa makes us allow and see the position of the 
CJEU in practice. The story concerned the escape from the city 
of Aleppo in 2016 arriving at the Belgian embassy in Beirut 
requesting a visa for humanitarian reasons from the relevant 
embassy based on Art. 25(1)(a) of the Visa Code. The CJEU 
stated that: 


22FRA, Legal entry channels to the EU for persons in need of international 
protection: A toolbox, op. Cit. 
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“(...) the mandatory issuance of the humanitarian visa by Member States in 
light of the “international obligations” referred to in Art. 25(1)(a) of the Visa 
Code and, in particular, those deriving from the CFREU (art. 4 and 18) (Peers 
and others, 2021), the ECHR (art. 3) (Villiger, 2023) and from the Geneva 
Convention of 1951 on the status of refugees (art. 33)”. 


In particular, the Advocate General Paolo Mengozzi, based on a 


fairly evolutionary interpretation at the time, stated that: 


“(...) EU law consistent with the values of the EU to seek asylum in the 
Member State (...) that the subject can applying for asylum (at a later stage, in 
the Member State, following a different procedure and on the basis of a 
different legal instrument) is irrelevant, Member States being in any case 
required to respect their obligations to protect human rights descending from 
EU law (...)”*. 


In practice, the CJEU has not followed this path but has oriented 
itself towards a more concrete, prudent and formalistic approach 


which has also opened various discussions. The CJEU: 


“(...) concluded by stating that an application for a humanitarian visa, 
introduced at an Embassy of a Member State present in a third country and 
with the intention of requesting asylum once reached the European territory 
is not relevant for Union law, constituting itself, conversely, purely as a 
question of national law of the Member States (...) on the duration of the stay 
of the person requesting the humanitarian visa and on the object of regulation 
of the Visa Code, given that this concerns exclusively short-term visas, 1.e. 
for a stay in the territory of the Member States not exceeding 90 days in any 
180-day period, and considering that the intention of an asylum seeker who 
intends to access the EU is likely to remain there for a longer period of time, 
visa applications made with a view to requesting asylum fall outside the 
scope of the aforementioned EU legislation (...) such applications, being 
outside the scope of application of EU law, are not covered by the 
applicability of the CFREU which, therefore, remains excluded (...)””». 


The CJEU has not followed an advanced path to give the 
opportunity to “resolve” at least legislatively in the coming 
years the topic of irregular and dangerous migration given the 
continuous endless routes of migrant traffickers (Carlier, 
" 23CJEU, C-638/16 PPU, X and X v. Belgium of 7 March 2017, op. cit., par. 3. 


24CJEU, C-638/16 PPU, X and X v. Belgium of 7 March 2017, op. cit. 
25CJEU, C-638/16 PPU, X and X v. Belgium of 7 March 2017, op. cit. 
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Leboeuf, 2017; Zoeteweij, Tyrhan, Bianchet, 2017; Alves, 2017; 
De Vylder, 2017; Moreno-Lax, 2017; Zoeteweij, Turhan, 
Romano, 2017). This is obviously not a legal argument but a 
political one given the involvement of 14 Member States where 
the new forms of entry for asylum seekers can lead to 
obligations to admit them onto their territory, something they 
actually did not want. Speaking clearly about the fear of the 
repercussions that an obligation to issue a humanitarian visa 
determines the functioning of the Dublin system, the CJEU 
stated that: 


“(...) to allow third-country citizens to present, based on the code in question, 
visa applications aimed at obtaining the benefit of international protection in 
the Member State of their choice, which would undermine the general 
structure of the system established by Regulation No. 604/2013 (...)””°. 


The only way forward was the discussion for a new evolutionary 
system of issuing humanitarian visas where the application of 
asylum: 


“(...) in the current state of European Union law does not fall within the scope 
9927 


of application of the law of the EU, but only in that of national law (...)”*’. 
Within this context, the European Parliament has followed the 


path of a European humanitarian visa, seeking two legal 
channels in favor of asylum seekers, thus promoting the 


26CJEU, C-638/16 PPU, X and X v. Belgium of 7 March 2017, op. cit., par. 4. C- 
745/21 of 16 February 2023, ECLI:EU:C:2023:113, not yet published, “(...) 
Article 17(1) of Directive 604/2013 must be interpreted as not precluding the 
legislation of a Member State from requiring the competent national authorities, on 
the sole ground of the best interests of the child, to examine an application for 
international protection lodged by a third-country national where she was pregnant at 
the time her application was lodged, even though the criteria set out in Articles 7 to 15 
of that Regulation indicate that another Member State is responsible for that 
application (...)”. 

27CJEU, C-638/16 PPU, X and X v. Belgium of 7 March 2017, op. cit., par. 4. 
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adoption of common and ad hoc rules that regulate the issuing of 
humanitarian visas, trying to close the existing gaps since 2014, 
ie. since the period of reform of the Visa Code**. The issue of 
the mobility of individuals was a topic that arose from the 
European Commission, above all because the topic of 
humanitarian visas was connected with tourism and economic 
business policies and the legislative process for approving the 
proposed regulation presented changes aimed at inserting 
specific provisions relating to humanitarian visas and 
international protection in the code (Peers, 2014b). The Council 
on the other hand was “against” reaching a fruitful solution to 
the matter through a final agreement. The European Parliament 
has taken the path “to amend the Union visa code in order to 
include more specific provisions on humanitarian visas’””’. Its 
refusal to include in the common legislation on visas provisions 
with the aim of international protection, so that, in such a 
situation, the European Commission, taking note of the deadlock 
reached in the negotiations, decided in July 2018 to withdraw its 
proposal to revise the Visa Code (Peers, 2019; Nicolosi, 2020). 

The European Parliament following its “own path” with a 
separate, autonomous way dedicated to the conditions and 


28European Commission, Proposal for a Regulation of the European Parliament 
and of the Council on the Union Visa Code (Visa Code), recast, of 1 April 2014, 
COM(2014) 164 final: https://eur-lex.europa.eu/legal-content/EN/ALL/? 
uri=CELEX:52014PC0164 

29European Parliament, Resolution on the situation in the Mediterranean and the 
need for a comprehensive EU approach to immigration, op. cit., par. 27. 
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procedures for issuing a humanitarian visa on 11 December 
2018 turned to the European Commission trying to mobilize the 
European Commission to present a “proposal” relating to a 
regulation aimed at establishing “a European humanitarian 
visa’”*’. The resolution was ultimately adopted based on Art. 225 
TFEU (Blanke, Mangiamelli, 2021) where it allowed the 
European Parliament to take into consideration the EC to present 
legislative proposals that are relevant for the elaboration of an 
act of the Union and according to the spirit of the treaties. The 
related resolution tried to bridge the law of the EU regarding 
humanitarian visas and to underline that the sentence of X and X 
v. Belgium case has left the way for a current state of law of the 
EU”. 

Within this context, the European Parliament stated that: 


“(...) several Member States already use protected and organized entry 
procedures based on the issuing of humanitarian visas. In the absence of 
common Union legislation, however, significant problems arise in terms of 
regulatory harmonization and lack of homogeneity at the level of national 
practices. Such fragmentation of practices and rules, it is underlined, in 
addition to being in conflict with the objective of developing a common 
policy on asylum enshrined in Art. 78(1) TFEU (Blanke, Mangiamelli, 2021), 
bringing with it significant risks in relation to a uniform application of the 
tules on the entry of third-country nationals into the territory of the EU (...) 
the need to legislate is motivated by the need to cope with the high costs 
linked to the lack of legal access routes to international protection. Costs in 
human terms (dead and missing along the migratory routes), but also 


30European Parliament, Resolution with recommendations to the Commission 
concerning humanitarian visas, of 11 December 2018, (2018/2271(INL)): 
https://www.europarl.europa.eu/legislative-train/theme-towards-a-new-policy-on- 
migration/file-proposal-for-a-Regulation-on-establishing-a-european-humanitarian- 
visa 

31CJEU, C-638/16 PPU, X and X v. Belgium of 7 March 2017, op. cit., par. 51. 
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economic, social and in terms of expenditure and waste of resources (fight 
against migrant trafficking and the proliferation of criminal networks, 
growing budget to be dedicated to search and rescue at sea, cost of border 
surveillance, repatriations and cooperation with third countries for the 
purpose of controlling and containing flows) (...) a recommendation 
addressed to the European Commission containing the terms of the proposed 
regulation for the establishment of a European humanitarian visa (...) 
establish common conditions and procedures for the issuance of a 
humanitarian visa, intended as a functional tool for the presentation of an 
asylum application, specifying however that Member States have the right to 
do so, as they are not subject to any obligation (...)””. 


It falls within the scope of the Regulation that citizens of third 
countries require a visa to reach the territory of the Member 
States and that the non-risk of persecution is fundamental given 
that the request for the European humanitarian visa which 
includes the interested parties must not be included in a 
resettlement procedure where the rationale of avoiding 
duplication and overlap between different legal channels for 
accessing the EU does not include family members who can join 
their family members who are already present in a Member 
State based on other different legal instruments. The 


recommendation of the European Parliament thus provided: 


“(...) the possibility of submitting an application for a humanitarian visa at 
the embassies or consulates of the Member States”. 


The humanitarian visa becomes “European”, therefore requested 
according to common models, documents and procedures. It is 
expected that the visa application, which can also be submitted 


remotely electronically, must be taken care of by a specific 


32CJEU, C-638/16 PPU, X and X v. Belgium of 7 March 2017, op. cit., par. 52- 
53. 
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authority with specific skills in matters of international 
protection, therefore processed and decided within 15 day. The 
decision is based on the information provided and obtained by 
the applicant, both in documentary form and orally, through a 
specific interview. Specific security checks are carried out in 
order to verify that the person in question does not represent a 
potential danger. The final decision, motivated and made in 
writing, can be appealed in case of refusal to grant the visa. The 
European humanitarian visa is authorized to enter the territory of 
the Member State that issued him for the sole specific purpose 
of submitting an application for international protection provides 
for financial support from the EU in favor of Member States that 
issue visas for humanitarian reasons”. 

The European Parliament kindly asked the European 
Commission to try to formulate a legislative proposal by 31 
March 2019, a deadline that was not taken into consideration. In 
practice the European Commission has not listened to what was 
asked of the European Parliament for reasons that do not interest 
us but which can be imagined due to a relative inertia in the face 
of a very sensitive policy and topic which does not justify 
attitudes that cannot be followed in tempis especially by 


European institutions. 


33CJEU, C-638/16 PPU, X and X v. Belgium of 7 March 2017, op. cit., par. 54. 
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The M.N. and others v. Belgium case 

In the M.N. and others v. Belgium case the ECtHR as we have 
seen in the previous paragraph from the CJEU the Strasbourg 
judges are called upon to decide on the issue of humanitarian 
visas. The appellants were two parents with two children, Syrian 
citizens where they went to the Belgian embassy in Beirut in 
Lebanon based on the former Art. 25(1)(a) of the Visa Code and 
request asylum in Belgium (Sipowo, 2018). 

The relevant foreigners’ office rejected the Syrian family's 
application and after a few weeks the Council for Disputes on 
Foreigners as the competent body in matters of asylum and 
immigration with an emergency measure suspended the decision 
to refuse the humanitarian visa given that it considered that the 
rejection of the application was a serious risk of violation of Art. 
3 ECHR committed to adopting new decisions within 48 hours. 
In the end it was decided to give a visa to the members of the 
Syrian family within 48 hours. The Belgian administration has 
followed the path of refusing to issue visas and not 
implementing the decisions of the litigation council. The 
Brussels Court of Appeal asked for a transfer in the matter of 
dispute. So the Syrian family turned to the ECtHR with an 
appeal presented on 10 January 2018. In the case in question, 11 
states asked to intervene in court and bring their observations, 


also including non-governmental organizations and international 
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associations to Belgium™. The applicants are based on the 
following articles: 1, 3, 6, 13 ECHR (Villiger, 2023) and that the 
refusal by the Belgian authorities to execute the decision of the 
council of litigation put their lives at risk and excluded them 
from a remedy effective to deal with it. 

Differences were noted between this case and the previous one 
despite the fact that the matter is the same given that ultimately 
the problem was the continuity of similar situations and states 
had the positive obligation to issue visas and allow the interested 
parties to reach with secure way their territory and request 
asylum where the refusal to issue a visa is equivalent to putting 
the same subjects at risk of suffering inhuman or degrading 
treatment. But in this case the question is by whom? Let's 
continue to better understand the substance of the sentence as 
well as the topics included in the matter of humanitarian visas 


with the next paragraphs. 


34The states that intervened in the case were the Czech Republic, Croatia, 
Denmark, France, Germany, Hungary, Latvia, Norway, the Netherlands, Slovakia, the 
United Kingdom. National and international non-governmental organizations are the 
League of Human Rights, the International Federation of Human Rights Leagues, the 
Center for Advice on Individual Rights in Europe; the ECRE (European Council on 
Refugees and Exiles), the International Commission of Jurists, the Dutch Council for 
Refugees, the Council of the French and German-speaking Bar Association of 
Belgium. 
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What is the crux of jurisdiction regarding the 
extraterritorial applicability of the ECHR? 

From what we understand from the two previous cases is that 
the ECtHR had to take a position on the issue of jurisdiction that 
exists within the scope of the ECHR and of the human rights 
protection obligations. The facts in both previous cases are 
similar and the legal framework is different given the 
preliminary question of the scope of application of the ECHR 
putting into practice more than the CFREU despite the fact that 
the relevant applicability criteria are two legal instruments. For 
the CFREU the implementation criterion is Art. 51, par. 1 
CFREU (Kellerbauer, Klamert, Tomkin, 2019; Peers and others, 
2021) and for the ECHR states’ responsibility for violations of 
the rights protected therein according to the notion of 
jurisdiction (art. 1, ECHR) (Meron, 1995; Miller, 2009; 
McNamara, 2013). 

According to the jurisprudence of the ECtHR, Art. 1 ECHR 
(Villiger, 2023) allows taking into consideration the territory 
depending on the borders of the contracting states guaranteeing 
compliance with the ECHR. Thus the ECtHR took into 


consideration that: 


“(...) certain state conduct carried out outside national borders, or even the 
effects produced by them, can integrate the exercise of jurisdiction pursuant 
to and for the purposes of art. 1ECHR, as such being suitable to trigger the 
responsibility of the state itself for violations of the Convention, even if 
committed outside its territory (Villiger, 2023)**, constituting the exception 


35ECtHR, Catan and others v. Moldova and Russia of 19 October 2012, par. 104. 
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compared to the general rule of the mainly territorial notion of jurisdiction, 
and, as such, recognized as existing by the Court only in the presence of 
“exceptional circumstances” to be verified and justified on a case-by-case 
basis. Following this approach, however, the Strasbourg jurisprudence 
regarding the extraterritorial application of the Convention has not always 
followed coherent and systematic lines, resulting in questionable and 
sometimes even contradictory results” (Villiger, 2023)°°. 


It is understood that the ECtHR already and before from 
protocol no. 11 ECHR has taken into consideration models of 
extraterritorial jurisdiction which allows the outcome of a 
verification that derogates from the general rule of territorial 
application of the ECHR. The effective control over a certain 
territory or the exercise of power and the relative authority by 
the agents of the state over a certain person are criteria of 
effective control of an area which is valid as an exception to the 
principle of territoriality as we have seen in the past in the case 
of Turkey in the seventies and the related occupation of the 
territory of Northern Cyprus where a series of violations of the 
convention due to what happened between Greek Cypriot 
citizens residing in the territorial area (Cot, 1998). 

Legal or illegal conduct exercises effective control over a 
territorial area outside its national borders. The state in question 
has the obligation to ensure respect for the rights and freedoms 
of the ECHR in the area subject to its control exercised directly 
and through its armed forces and local administration (Cohen- 
Bankovic and others v. Belgium of 12 December 2001, par. 67. Al-Skeini and others 
v. United Kingdom of 7 July 2011, par. 131. 


36ECtHR, Giizelyurtlu and others v. Cyprus and Turkey of 29 January 2019, par. 
178. 
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Jonathan, 1998; Villiger, 2023)°’. 
The ECtHR stated that: 


“(...) the effectiveness of the control is a factual question, to be verified 
concretely on the basis of the particular circumstances of the specific case 
(...) in this sense they are represented by the extent of the military presence of 
the state directly in the area in question (Wallace, 2019; Quénivet, 2019), or 
by the logistical, political and economic support provided to the local 
administration subordinated to the occupying state, as well as, in general, by 
the level and temporal continuity of the influence and government exercised 
over the region or territorial area concerned (Miltner, 2012)** (...) territorial 
control is relevant both when it is carried out lawfully (...) and illicitly. In 
both cases being potentially suitable for determining the extension of 
jurisdiction of the state pursuant to and for the purposes of Art. 1 ECHR” (...) 
control over a given territorial area is exercised effectively”. 


For this purpose it seems necessary to have a physical and 
continuous presence of troops and/or personnel and military 
means on the territory in question (Villiger, 2023). 

Within this context, in the Bankovic and others v. Belgium case 
the ECtHR did not accept the appeal of six Yugoslav citizens 
who were relatives of victims of the bombings carried out by 
NATO aircraft in Belgrade in 1999 given that they considered 
the jurisdiction of 17 states involved as not existing, despite the 
fact that the states involved had the control over the airspace in 
Yugoslav territory and the possibility of planning and carrying 
out air attacks on targets is not sufficient to integrate a situation 
of effective and general control over the area in question, 


considering a form of direct occupation in the field and through 


37ECtHR, Loizidou v. Turkey of 23 March 1995, par. 62. Cyprus v. Turkey of 10 
May 2001, par. 76. 

38ECtHR, Al-Skeini and others v. United Kingdom of 7 July 2011, par. 139. 

39ECtHR, Cyprus v. Turkey of 26 May 1975 and Cyprus v. Tyrkey of 10 July 
1978. 
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the necessary presence of military troops. The principle of 
territoriality of the scope of the ECHR is linked to the exercise 
of an authority of a power of control over the individual person 
by agents of the state as a criterion that creates a model of 
personal jurisdiction that is linked to the conduct that is signed 
to a foreign territory by agents of the state in positions of 
authority and control over individuals. Thus the ECtHR took 


into consideration: 


“(...) the existence of the jurisdiction of the Turkish state in reference to some 
acts carried out by its military against Cypriot citizens in areas not subject to 
the direct control of Turkey, thus resorting to a personal notion of the concept 
of jurisdiction” (...) when the agents of a state operate abroad, not only do 
they themselves fall under the jurisdiction of the state to which they belong, 
but they also “attract” people or assets over which they exercise authority and 
control (...)’"!. 


This is a principle that applies to territories that are outside the 
Member States of the Council of Europe as we noted in the Al- 
Skeini and others v. United Kingdom case for acts carried out by 
British authorities in Iraq or in the Pad v. Tiirkiye to conduct by 
the Turkish armed forces carried out in Iran”. Within this 
context, the ECtHR has recognized the extraterritorial 
applicability of the ECHR in relation to the migratory context 
and in border controls where they are conducted outside the 
national territory and in international waters. We recall the Harzi 
Jamaa and others v. Italy case*’ relating to migrants intercepted 
~ AQECHHR, Isaak and others v. Turkey of 28 September 2006. Solomou and others 
v. Turkey of 24 June 2008. Andreou v. Turkey of 3 June 2008. 
41ECtHR, Cyprus v. Turkey of 26 May 1975, par. 8. 


42ECtHR, Pad v. Turkey of 28 June 2007, par. 53. 
43ECtHR, Hirsi Jamaa and others v. Italy of 23 February 2012. M.A. and others 
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at sea and by the Italian authorities and rejected in Libya given 
that the jurisdiction of the Italian state was recognized despite 
the facts of the case taking place in international waters. Thus, 


the ECtHR stated that: 


“(...) the events occurred on board ships flying the Italian flag, belonging to 
the Italian Coast Guard, on board which there were Italian military personnel, 
with the consequence that the appellants were fully under the jurisdiction of 
Italy as they are subject to control, de jure and de facto, of the Italian state 
(...)” (Den Heijer, 2010; Raible, 2020). 

Follows the extraterritorial applicability of the ECHR according 


to the notion of jurisdiction in the N.D. and N.T. v. Spain case 
regarding border controls and migrant rejection practices (Sanz, 
2021). The collective expulsion of intercepted migrants 
illegally crossing the Spanish-Moroccan border near Melilla in 
the North African part, Spain argued that the applicants failed to 
bypass the protective structures and they were intercepted when 
they were trying to cross the second and who physically did not 
enter Spanish territory as the events occurred outside the 
national borders they were not under the jurisdiction and 
responsibility of the Spanish state. 

In the latest cases just cited both in the Hirsi Jamaa and in the 
N.D. and N.T. the ECtHR considered it irrelevant to establish 
the facts that occurred inside and outside the Spanish border at 


the time that the migrants were intercepted, arrested and 


v. Lithuania of 11 December 2018. 

44ECtHR, N.T. v. Spain of 3 October 2017. Dissenting Opinion of Judge Koskelo 
in case ND and NT v. Spain of 13 February 2020, parr. 22-28. MN v. Belgium of 5 
May 2020. 
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expelled by agents who were part of the Spanish Civil Guard 
and who are under the control of the Spanish state which 
exercises its jurisdiction according to Art. 1 ECHR (Pijnenburg, 
2017; Schmalz, 2017). The extraterritorial scope of application 
of the ECHR is obvious and in the presence of exceptional 
circumstances as assessed in the M.N. and others v. Belgium 
case where the ECtHR is willing to declare jurisdiction existing 
according to Art. 1 ECHR determining and the potential liability 
of the Belgium for the violation of the human rights of the 
Syrian applicants (Raible, 2020). 


What is the jurisdiction in this case? 

The criterion of the state agent authority and control which has 
been affirmed in the exercise of certain functions by diplomatic 
and consular representatives of the state according to the rules of 
the international law leads to considering the jurisdiction of the 
state for its own responsibility for violation of the ECHR given 
that these agents exercise authority and control over other 
individuals’. This approach in relation to the jurisdiction of the 
state existed in reference to acts of compulsion and omission on 
the part of diplomatic and consular agents. 

In the of M. v. Denmark case the appellant, a German citizen 
who was denied permission to leave the state before the Union 


45ECtHR, X. v. Germany of 25 September 1965, p. 158. X. v. United Kingdom of 
15 December 1977, p. 73. M. v. Denmark of 14 October 1992, p. 193. 
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of 1990, took refuge in the Danish Embassy in East Berlin to 
reach the territory of the Federal Republic of Germany. In 


particular: 


“(...) the East German police authorities, with the consent of the Danish 
ambassador, entered the embassy and arrested the applicant together with 
other people, and then placed them in detention (...). It recognized the 
existence of the jurisdiction with Denmark for the purposes and pursuant to 
Art. 1 ECHR, reiterating that whenever agents of a state, including 
diplomatic and consular personnel, exercise authority and control over 
individuals, the jurisdiction and responsibility of the state comes into play for 
the actions or omissions of the agents that result in consequences for 
individuals in question (...)’”"°. 

In the X. v. United Kingdom case*’, the appellant, a British 


citizen, complained to the British consulate in Amman, Jordan 
about the protection of his daughter's health. The European 


Commission of Human Rights stated that: 


“(...) violations of the Convention by the United Kingdom in the present case, 
recognized the jurisdiction of the state pursuant to Art. 1 ECHR in reference 
to the omissions of the British consular authorities, even if carried out outside 
the national territory (...) recalling the orientation already expressed with 
regard to the appeals relating to Cyprus and Turkey, stated that the bodies of 
a state, including the diplomatic and consular agents, are intended to “attract” 
into the jurisdiction of the state itself the people against whom they exercise 
their authority, even if outside the national territory (...) and reiterating that 
the extraterritoriality of the jurisdiction is recognized by Strasbourg 
jurisprudence “only in exceptional circumstances’’...)’*’. 


Except in exceptional cases as we have seen in the M.N. and 
others v. Belgium case considered that the Syrians in front of the 
embassy were under the authority and control of the Belgian 


state. Was the requested visa obligatory to be issued by the state 
46ECtHR, M. v. Denmark of 14 October 1992, p. 194. Savran v. Denmark of 7 
December 2021. 


47ECtHR, X. v. United Kingdom of 15 December 1977. 
48ECtHR, Hirsi Jamaa and others v. Italy of 23 February 2012, par. 72. 
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authorities to the person requesting it? It seems to us that the 


answers to these questions are negative: 


“(...) the Syrian applicants had voluntarily gone to the Belgian embassy in 
Beirut, had accessed it to request a visa, then, equally voluntarily, had 
returned to Syria where, subsequently, they had received news of the visa 
denial electronically (...)”. 


Instead in the M. v. Denmark case the applicants were never 
detained in the Belgian embassy except by diplomatic staff and 
also by the Lebanese authorities as a transit country or Syrians 
as a country of origin thus signaling the presence that restrictive 
measures were taken on their personal freedoms and movement. 
The applicants remained free to move in and out of Lebanon so 
that the authorities and related control were exercised by the 
Belgian authorities. Within this context, the ECtHR took into 


consideration that: 


“(...) the exercise of a form of “physical power” over the individual in 
question”, not being in itself sufficient, in order to ensure the existence of 
extraterritorial jurisdiction, the mere control exercised by the state over 
elements such as buildings (such as embassies), aircraft, vehicles or boats in 
which the persons concerned were at the time of the relevant events (...) 
physical control of the individual has been confirmed in several cases of 
detention or, in any case, deprivation of personal liberty as a consequence of 
the exercise of coercive activities by state agents present and operating in 
foreign territory (...)”*'. 


Already in the past in the Ocalan v. Turkey case the jurisdiction 


of the Turkish state according to the ECtHR: 


49CJEU, C-638/16 PPU, X and X v. Belgium of 7 March 2017, op. cit., par. 5. 
50ECtHR, Al-Skeini and others v. United Kingdom of 7 July 2011, par. 136. 
51ECtHR, M. v. Denmark of 14 October 1992, p. 195. 
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“(...) recognized in reference to the arrest conducted by agents of the Turkish 
secret services at the Nairobi international airport and the subsequent forced 
transfer of the subject onto a plane for his return in Turkey (...)” (Villiger, 
2023)”. 

In the Sanchez Ramirez v. France case, the applicant who was 


arrested in Sudan, was handed over by the local authorities to 
the French authorities and was held in custody and deprived of 
his personal liberty on board a French military plane*’. In the Al- 
Saadoon and Mufdhi v. United Kingdom case: 


“(...) the detention of two Iraqi citizens in a military prison in Iraq was made 
to fall under the jurisdiction of the United Kingdom as the custody and 
surveillance at the penitentiary building were managed by British personnel 
Cy", 


The criterion of physical or de facto control over the individual 
was a useful element used by the ECtHR which also occurred in 
the cited Hirsi Jamaa case and in Medvedyev and others v. 


France relating to: 


“(...) the authority and control exercised by agents of the French navy over 
the crew of a vessel flying the flag of Cambodia, intercepted at sea off the 
coast of the Cape Verde Islands in the context of a law enforcement operation 
to international drug trafficking® (...) the subjects in question, intercepted, 
transferred to the French ship and held in custody for the entire duration of 
the journey to France under the surveillance of French military personnel, 
were fully subjected to a form of effective control, exclusive and continuous, 
so as to integrate the jurisdiction of the French state for the purposes of Art. 
1ECHR (...). This requirement is of physical “apprehension” of the 
individual, of his concrete constraint and subjection to custody and 


surveillance (...)”°°. 


52ECtHR, Ocalan v. Turkey of 12 May 2005, par. 91. 

53ECtHR, Sanchez Ramirez v. France of 24 June 1996. Freda v. Italy of 7 
October 1980. 

54ECtHR, Al-Saadoon and Mufdhi v. United Kingdom of 30 June 2009, parr. 86- 
89. 

55ECtHR, Medvedyev and others v. France of 29 March 2010, par. 67. 

56ECtHR, Medvedyev and others v. France of 29 March 2010, par. 67. 
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In the same context, the ECtHR affirms that: 


“(...) to find otherwise would amount to enshrining a near-universal 
application of the Convention (...) and therefore to create an unlimited 
obligation on the Contracting States to allow entry to an individual who 
might be at risk of ill-treatment contrary to the Convention outside their 
jurisdiction. If the fact that a State Party's visa procedures are sufficient to 
bring the individual making the application under its jurisdiction, precisely 
such an obligation would be created. The individual in question could create 
a jurisdictional link by submitting an application and thus give rise, in certain 
scenarios, to an obligation under Article 3 which would not otherwise exist 
Gane 

This is an element that it did not clearly notice in the M.N. and 


others v. Belgium case. The lack of de facto control over the 
Syrian applicants and de jure control by Belgian embassy agents 
has led to a series of discussions regarding whether or not there 
is an “obligation” for the Belgian state to offer visas for entry 
into the national territory as well as the issuance and denial of a 
visa which notifies the interested party that he has applied and 
does not constitute an exercise of authority capable of creating 
jurisdiction. 

In the case according to the British lawyer Geoffrey Cox: 


“(...) simple application to obtain a visa (and its rejection by the authorities) 
cannot be sufficient to establish the existence of jurisdiction: a different 
conclusion would determine a jurisdictional link completely artificial, leading 
to unsustainable inconsistencies, having to imagine the unreasonable 
propagation of state's jurisdiction anywhere in the world where there are 
embassies at which visa applications are made, perhaps even remotely via 
electronic means (...) an illogical extension of scope of the ECHR which, the 
states underline, is and must remain a regional instrument, the boundaries of 
applicability of which have been clearly agreed upon by them by agreement 


(...)8, 


57ECtHR, M.N. and others v. Belgium of 10 January 2018, par. 124. 
S58ECtHR, Medvedyev and others v. France of 29 March 2010. 
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An argument that was also taken into consideration in the 
reference and restrictive approach that was adopted in the 
Bankovic case where the judges stated: 


“(...) the specific character of the ECHR consisting in its being a 
constitutional instrument of a European public order (“constitutional 
instrument of European public order’’) and, on the other, the role of the Court 
to guarantee, pursuant to Art. 19 ECHR (Villiger, 2023), compliance with the 
obligations assumed by the contracting states (“the observance of the 
engagements undertaken by the High Contracting Parties”)” (Lawson, 2004; 
Roxstrom, Gibney, Einarsen, 2005)”. 


The ECHR system has an “essentially regional vocation”, the 
Convention being a multilateral treaty operating in the European 
regional context and, in particular, in the legal space of the 
contracting states. It was not conceived to be applied 
everywhere in the world, but in reference to the conduct 
implemented by the signatory states within certain borders, the 
explicit reference of Art. IECHR, to limit the obligation to 
respect human rights within the jurisdiction of states (“within 
their jurisdiction”) would appear superfluous and meaningless”. 
The ECHR followed the level of control and the extraterritorial 
argument with a very extensive interpretation, maintaining that 
somehow the damage caused by an act attributable to a Member 
State should be considered to fall under the jurisdiction of the 
state pursuant to Art. | ECHR where this act is carried out in a 
manner where the consequences were also produced as the main 
line of the jurisprudence of the ECtHR. 


59ECtHR, Bankovic and others v. Belgium of 12 December 2001, par. 80. 
60ECtHR, Bankovic and others v. Belgium of 12 December 2001, par. 81. 
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Art. 6 ECHR and principle of subsidiarity 

In Belgian matters, national judges are based on the need to 
issue a visa in favor of the Syrian family. The duty to respect 
human rights and the possibility of remedying their violation is 
part of all states given the Syrian situation that began in 2016 
and the change that has been followed at European level and 
beyond. The evident denial of justice and the rights included in 
Art. 6 ECHR are understood as violated rights to the execution 
of measures favorable to oneself. Within this context, the 
principle of subsidiarity is taken into consideration by the 
ECtHR as a semi-basis for remedying an internal situation 
where the state has failed to ensure respect for the rights 
enshrined in the Convention. The positions we saw in the 
Belgian case are weak and the issue of jurisdiction made us 
think of many discussions as well as judges who wondered 
about the conceptual distinction between the notions of “lien 
juridictionnel”/”jurisdictional link” and jurisdiction in as such. 
The jurisdictional link with the state had not to automatically 
determine the emergence of the jurisdiction of the state itself. 
The facts relating to the Syrian family are linked to the Belgian 
state and this does not in itself imply the applicability of the 
ECHR and/or the possible responsibility of the state itself. The 
remaining issue was the identification of a connection relating to 


the jurisdiction of Belgium given that the applicants did not 
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have Belgian nationality and that they also did not have family 
relationships with subjects who were already resident in 
Belgium so as to impose Art. 8 ECHR (Villiger, 2023) who have 
not been to any de jure or de facto checks at the embassy in 
Lebanon that they entered and exited. The individual and 
feasible jurisdictional link concerns that of the relevant 
procedures that are carried out in Belgium and this is also not an 
element that determines the jurisdiction of Belgium according to 
Art. 1 ECHR (Villiger, 2023). 

The justification/criterion of the location of the procedures was 
not sufficient according to the basis followed until now by the 
ECtHR. We recall in this regard the Abdul Wahab Khan v. 
United Kingdom case*' regarding the British authorities not to 
renew the visa of a Pakistani citizen due to movements that did 
not allow national security and the jurisdiction was excluded by 
the court despite the fact that the United Kingdom followed the 
relevant procedures. According to the appellant, he voluntarily 
entered Pakistan and after a period of stay in the United 
Kingdom he denied the possibility of returning because he was 
suspected of participating in tectorist movements. For the 
Pakistani, the appeal was based on the decision that prevented 
his return to the United Kingdom given that he appeared before 
the Special Immigration Appeals Commission (SIAC), therefore 
at the Court of Appeal. The appeal was not accepted given that 


61ECtHR, Abdul Wahab Khan v. United Kingdom of 28 January 2014. 
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jurisdiction could not be established on the basis of the conduct 
of the procedures in the relevant state in question. The ECtHR 
was based on the notion of jurisdiction of ex Art. 1 ECHR which 


was of a territorial nature stating that: 


“(...) an extraterritorial application of the Convention is possible only in the 
presence of one of the two exceptions developed in jurisprudence, that is 
“state agent authority and control” or “effective control over an area”. 


In the case examined, the requirements to establish the relevant 
jurisdiction did not exist and it could not be traced back to 
another, new and other criterion relating to the procedures. 

The Markovic and others v. Italy case of 2006 recognized the 
jurisdiction of the Italian state given the connection that the 
appellants have established with civil judges in Italy®. The 
appellants relied on the fact that during the air attacks by NATO 
allied forces in 1999 on the Republic of Yugoslavia in 1999 they 
were relatives of the bombing victims and initiated civil actions 
for compensation for damages in the Court of Rome based on 
the responsibility of Italy which had a role central to the 
execution of the air attack. The Italian Court of Cassation denied 
the appeal due to the jurisdiction of ex Art. 41 of the code of 
civil procedure and the appellants presented a request to the 
ECtHR alleging a violation of Art. 6 ECHR and denied access to 
justice. The ECtHR recognized the Italian jurisdiction by stating 
that: 


“(...) the fact of having undertaken civil actions in the Italian courts was 


62ECtHR, Abdul Wahab Khan v. United Kingdom of 28 January 2014, par. 8. 
63ECtHR, Markovic and others v. Italy of 14 December 2006, par. 6. 
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suitable to determine a jurisdictional link (“jurisdictional link”) with the 
Italian state (...)”. 


This is the specific circumstance that, unlike the similar 
Bankovic case (in which there was no involvement of the 
national courts), gives rise to the jurisdiction of the state, that is, 
the establishment of a trial before the national courts, regardless 
of its final outcome, gives rise “indisputably” of the jurisdiction 
of the state in question pursuant to and for the purposes of Art. 1 
ECHR™. 

In particular, in the Markovic case, the ECtHR stated that: 


“(...) the fact that the events underlying the civil action for compensation for 
damages had occurred in Yugoslavia (and, therefore, outside Italian national 
territory), does not affects the determination of jurisdiction (...). Ultimately, 
if the internal law of a state recognizes a right to judicial action and the 
national courts and judges, before which said action has been brought, 
exercise their decision-making competence, creates a jurisdictional link valid 
for the purposes of Art. [ECHR (...)”®. 


Continuing with the M.N. and others v. Belgium case: 


“(...) declaring the appeal of the Syrian family admissible at least with regard 
to the profiles of possible violation of Art. 6 ECHR in relation to the 
jurisdictional connection of the procedures carried out in Belgium (...) to pass 
the traditional test to verify the existence of extraterritorial jurisdiction, based 
on the dual criterion of effective control over an area and of the state agent 
authority and control (...)’. 


The Al-Skeini case with judge Bonello, makes us think, through 
a dissenting opinion, to propose to the ECtHR: 


“(...) to undertake a different test based on a notion of “functional jurisdiction 
test”’®’ (...) detached from territorial considerations, and linked instead to the 
effective capacity of the state, in the specific case, to ensure functions of 
safeguarding the human rights protected by the Convention (...). The states, 


64ECtHR, Markovic and others v. Italy of 14 December 2006, par. 7. 

65ECtHR, Markovic and others v. Italy of 14 December 2006, par. 8. 

66ECtHR, M.N. and others v. Belgium of 10 January 2018. 

67ECtHR, Dissenting opinion of judge Bonello in case: Al-Skeini and others v. 
United Kingdom of 7 July 2011, par. 3. 
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by adhering to the ECHR, assume the obligation to ensure respect for human 
rights whenever it is within their power to do so, regardless of territorial 
considerations (...) an a la carte respect for human rights, dependent on 
geographical coordinates, conflicts with the spirit and purpose of the 
Convention which, in its preamble, proclaims the objective of guaranteeing 
the universal and effective recognition and application of the rights set out 
therein (...)’®. 


However, we have not seen this interpretative path in the M.N. 
and others v. Belgium case according to the jurisdiction of Art. 1 
ECHR and to take into consideration the Belgian authorities in 
Lebanon and to issue humanitarian visas allowing the applicants 


to reach Belgium. 


Art. 3 ECHR and the issuance of humanitarian visa 

Until now we have seen a series of various articles from the 
ECHR and above all in the M.N. and others v. Belgium case that 
despite the fact that the appeal was not accepted, the question 
remains of the existence of a positive obligation for the state to 
issue a visa where the refusal of the visa is equivalent to and 
subjects to a risk of undergoing treatments prohibited by the 
ECHR itself. 

So far we have seen cases from the ECtHR where the provision 
that considers the principle of non-refoulement to arise from 
negative obligations in state's obligation to refrain from 
returning an individual to a country where the real risk of 
suffering inhuman and degrading obligations are obligations of a 


68ECtHR, Al-Skeini and others v. United Kingdom of 7 July 2011, par. 4. 
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positive nature and impose particular duties that have to do with 


the protection of the person concerned. The ECtHR recognized: 


“(...) the obligation to protect human rights deriving from Art. 1 ECHR, 
considered together with Art. 3, requires the state to adopt positive conduct to 


protect the person and prevent the risk of inhuman and degrading 


treatment”. 


State responsibility for violation of the Convention may arise if 
the national authorities have failed to adopt measures that were 
reasonably required by them to avoid the risk of processing 
contrary to Art. 3, and this, in particular, when the authorities 
themselves knew or should have known of the existence of such 
a risk”. 

In our opinion, the positive obligations incumbent on the state 
are interpreted in the activation of measures for prevention and 
protection of the person. This cannot be based on a 
disproportionate and unreasonable burden for the national 
authorities”'. The evaluation of the logic of positive prevention 
measures are considered decisively and the element of 
awareness is part of the national authorities in the risk for the 
individual who is involved of undergoing treatments that are 
contrary to Art. 3 ECHR (Villiger, 2023). The positive 
obligation arises at the time of the relevant relevant facts where 


the national authorities take into consideration the factual 


69ECtHR, Z and others v. United Kingdom of 10 May 2001, par. 73; El-Masri v. 
The Former Yugoslav Republic of Macedonia of 13 December 2012, par. 98. 

70ECtHR, Mahmut Kaya v. Turkey of 28 March 2000, par. 115. El-Masri v. The 
Former Yugoslav Republic of Macedonia of 13 December 2012, par. 198. 

71ECtHR, Opuz v. Turkey of 9 June 2009, parr. 128-129. 
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circumstances without ignoring the relative risk of inhuman or 
degrading treatment to which the interested party is subjected in 
the event of rejection. Our statements also find basis in the Hirsi 


Jamaa case where the ECtHR states that: 


“(...) the Italian authorities knew or, in any case, should have been aware, of 
the risk of treatments contrary to Art. 3 ECHR that the migrants could have 
suffered in Libya where they were rejected” (...) the situation of serious 
deterioration of human rights in Libya was well known and easily verifiable 


on the basis of numerous data and sources (...)””. 


Risk awareness is noted in the M.N. and others v. Belgium case 
at a time when the Belgian embassy did not ignore the Syrian 
situation at the time and was not aware of the lack of legal and 
first of all security alternatives in relation to humanitarian visas 
to reach the EU and request asylum. According to the 
conclusions of the Advocate General Mengozzi in the X. and X. 
v Belgium case: 


“(...) deprivation of the only possibility of accessing a safe channel for 
international protection, thus integrating a violation of human rights by the 
state (...) by virtue of Art. 3 ECHR, the state would have a positive obligation 


to issue a visa so as to allow the interested party the subsequent possibility of 


making an asylum application (...)”™. 


Position that was also followed in the conclusions of judge Pinto 


de Albuquerque in the Hirsi Jamaa case of 2012”, stating that: 
“(...) a state's visa policy cannot fail to be subject to international obligations 
to respect human rights. The issuance of a visa in favor of those who intend 
to request asylum to escape the risk of torture or inhuman and degrading 
treatment in their country of origin does not merely constitute a discretionary 
concession by the state, implemented as a charitable or humanitarian act, but 
rather integrates a real international obligation deriving from Art. 3 ECHR 


72ECtHR, Hirsi Jamaa and others v. Italy of 23 February 2012, par. 131. 

73ECtHR, Hirsi Jamaa and others v. Italy of 23 February 2012, par. 132 

74ECtHR, Hirsi Jamaa and others v. Italy of 23 February 2012, par. 132. 

75ECtHR, Dissenting opinion of judge Pinto de Albuquerque in Hirsi Jamaa and 
others v. Italy case of 23 February 2012. 
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(. : i 
It has been noted that states are required to allow access to their 


national territory in accordance with the exercise of the right of 
asylum as we also see in the M.A. and others v. Latvia case”. 
The case concerned a Russian family of Chechen origin who 
together with five children are presented as a family of a total of 
seven people at the Lithuanian border applying for asylum and 
denying entry to the national territory after a period of detention 
at the border. The application was rejected as well as the 
impossibility of accessing the procedures for obtaining 
international protection. In particular, the ECtHR stated that: 


“(...) the national authorities responsible for border control are required to 
have a proactive approach, on the one hand, having to take action on their 
own initiative to allow potential asylum seekers to access the protection 
recognition procedures international and, on the other hand, having to 
examine in detail the risks of treatment contrary to Art. 3 ECHR to which the 
interested parties should be subjected in the event of their rejection’””. 


This has a positive obligation to ensure that its agents have a 
sufficient level of education and training, including relevant 
linguistic knowledge, in order to allow access to asylum 
procedures, even if the applicants are not in a position to clearly 
communicate their intention to do so”. A positive obligation of 
the state ensures access to asylum procedures and takes the form 
of the duty of national authorities to adopt measures towards 
applicants for international protection®. In the case just 

76ECtHR, Hirsi Jamaa and others v. Italy of 23 February 2012, par. 133. 

77ECtHR, M.A. and others v. Latvia of 11 December 2018. 

78ECtHR, F.G. v. Sweden of 23 March 2016, par. 126. 


79ECtHR, Hirsi Jamaa and others v. Italy of 23 February 2012, par. 133. 
80ECtHR, Hirsi Jamaa and others v. Italy of 23 February 2012, par. 133. 
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mentioned, the extensive interpretation of the obligations 
provided for by Art. 3 ECHR in migration policy. The reference 
to the issue of jurisdiction specifies that states’ responsibility for 
violation of the ECHR is taken into consideration in every form 
of border and migration control. Thus the concepts of expulsion 
and refoulement are taken into consideration, thus referring to 
any type of measure which results in the removal and repulsion 
of a subject from the state*’. 


According to the judges: 


“(...) any form of refoulement wherever practiced in the context of the 
exercise of state jurisdiction for immigration control purposes must be 
subject to the obligations of protection of human rights deriving from the 
ECHR® (...)”. 


From this descends the positive obligation for the state to 
guarantee access to asylum procedures, applicable at land 
borders, international waters, intermediate areas between 
different borders, transit points and, more generally, wherever 
there is a form of exercising migratory control by the state®. In 


the M.N. and others v. Belgium case the ECtHR stated that: 


“(...) on the basis of Art. 3 of the Convention, an obligation for the state 
allows access to the procedures for requesting international protection. This 
obligation would take the form of the duty to grant a visa, understood as a 
necessary prerequisite for reaching European territory and functional to the 
submission of the asylum application, since European Union law does not 
allow such an application to be formulated outside the territory of the 
Member States”**. 


According to our opinion this is a position, an evolutionary 


81ECtHR, Dissenting opinions of judges: Ravarani, BoSnjak and Paczolay in 
Hirsi Jamaa and others v. Italy case of 23 February 2012, par. 1. 

82ECtHR, Hirsi Jamaa and others v. Italy of 23 February 2012, par. 18, 19, 21. 

83ECtHR, Hirsi Jamaa and others v. Italy of 23 February 2012, par. 27. 

84ECtHR, M.N. and others v. Belgium of 10 January 2018, op. cit. 
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interpretation that is considered to be unacceptable. In the M.A. 
and others v. Latvia case the violation of Art. 3 ECHR 
highlighted that there are gaps and a lack of precise and clear 
indications and provisions for the content of the obligations 
deriving from Art. 3 towards the foreigner who presents himself 
at the border with the intention of submitting an asylum 


application®. 


Final considerations 

As we have seen so far the CJEU in the X. and X. v. Belgium 
case has followed the path of a formal, non-exhaustive and 
resolving approach to the situation of each type of humanitarian 
visa due to the political fears of the Member States of the EU. 
The obligations to admit asylum seekers, the practicality of 
conducting an intolerable disruption of the status quo of the 
European regime for the governance of migratory flows and 
asylum applications shows on the one hand that the 
specialization of the ECtHR in the matter is now a reality and 
the dynamic evolution as an instrument for the protection of 
rights, it is now a feeling that the decision for a no longer 
restrictive but rather cautious approach aligns with the 
conclusions we saw in the X. and X. and others v. Belgium case. 
In the M.N. and others v. Belgium case jurisdiction constitutes a 


85ECtHR, Dissenting opinion of Ravarani, Bo8njak and Paczolay in case: M.A. v. 
Latvia of 11 December 2018, par. 6. 
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decisive obstacle that brings the ECtHR to the jurisdiction of 
Belgium to the admissibility of the case and perhaps to the fact 
that the judges are based mainly on Art. 6 ECHR (Villiger, 
2023). The jurisprudential path is not so flourishing in the 
politics of humanitarian visas given that the matter of granting 
guarantees access to asylum procedures also takes into account 
the regulatory level of authorization with greater concreteness 
and problem solving. On the other hand we must admit that the 
problem is oriented within the framework of the EU given that 
the attempts put in place fill the existing regulatory gaps in 
terms of legal solutions to request international protection and 
which are proven unsuccessful. Already the European 
Commission began to move during the Syrian crisis and the 
proposal for a European humanitarian visa proposed by the 
European Parliament between the end of 2018 and 2019 
achieved absolutely nothing in practice. 

The only positive thing is from the CJEU that in the X. and X. 
and others v. Belgium case has ruled out the possibility that 
there is an obligation for states to grant a humanitarian visa, 
leaving them free to issue it if they deem it necessary. This 
obligation has put the Member States of the EU before their own 
responsibilities to adopt humanitarian admission programs based 
on the issuance of a visa for humanitarian reasons, especially for 


Syrian citizens, according to Art. 25(1)(a) of the Visa Code 
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(Moreno-Lax, Giuffré, 2019). 

International protection, the present regulatory gaps, the 
fragmented problems and the lack of harmonization and 
diversity of national practices and regulations make clear the 
gaps that the EU presents in a system that is not entirely perfect 
and well organized where legal, concrete and security mobilities 
does not always play in favor of international protection 
(Chetail, De Bruycker, Maiani, 2016). The road is open for 
concrete solutions, especially for solutions for legal and safe 
access to the European territory where the right to asylum 
guarantees the level of primary law of the EU. We do not 
continue to speak only to theory but but also to practice since 
the numbers of migratory flows show that international 


protection is certainly still in crisis. 
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